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DIQEST: 

Protest a l l e g i n g  t h a t  re ject ion o f  lower b i d  i n  
sale of lower q u a l i t y  w o l f r a m i t e  ( a  t y p e  o f  
t u n g s t e n  ore) was u n f a i r  i n  v i ew o f  a g e n c y ' s  
a c c e p t a n c e  o f  h i g h e r  b i d  f o r  s l i g h t l y  h i g h e r  
q u a l i t y  w o l f r a m i t e  where p r i e e / q u a l i t y  d i f f e r -  
e f i t i a l  of rejected b i d  is g r e a t e r  t h a n  t h a t  o f  
b i d  a c c e p t e d  by t h e  agency  is d e n i e d .  Agency 
d e t e r m i n a t i o n  o f  a c c e p t a b l e  s a l e  b i d  prices is a 
matter of b u s i n e s s  judgment  w h i c h  w i l l  n o t  be  
rev iewed by GAO a b s e n t  a n  a b u s e  o f  t h e  d i s c r e t i o n  
i n h e r e n t  i n  s u c h  judgmen t s .  

Socomet, I n c . ,  p r o t e s t s  t h e  r e j e c t i o n  o f  i ts b id  to  
p u r c h a s e  w o l f r a m i t e  ( a  t y p e  o f  t u n g s t e n  ore) o f f e r e d  f o r  
sa le  unde r  i n v i t a t i o n  €or b i d s  (IFB) N o .  ORES-256 i s s u e d  by 
t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  (GSA)  .I/ GSA made a 
p a r t i a l  award t inder  t h e  IFR t o  Bomar I n d u s F r i e s .  
a r g l i e s  t h a t  i t s  b i d  o f f e r e d  t h e  g r e a t e s t  v a l u e  t o  t h e  
government  a n d ,  i n  l i g h t  of G S A ' s  p a r t i a l  a c c e p t a n c e  of 
Romar's b i d ,  t h e  rejection o f  i ts b i d  was u n f a i r  and  
d i s c r i m i n a t o r y .  

Socomet 

W e  deny  t h e  protest .  

T u n g s t e n  ores and  c o n c e n t r a t e s  are o f f e r e d  f o r  sa le  by 
GSA o n  a c o n t i n u i n g  b a s i s .  1Jnder I F B  ORES-256, t u n g s t e n  ore 
w i t h  a W03 c o n t e n t  ("W" c o n t e n t  r e f e r s  to t h e  amount o f  
t u n g s t e n  i n  t h e  ores and c o n c e n t r a t e s )  o f  less t h a n  6 5  
p e r c e n t  is sold o n  t h e  second  T h u r s d a y  o f  e a c h  month.  The 
u s u a l  p r o c e d u r e  f o l l o w e d  by G S A  i n  e v a l l i a t i n g  b i d s  is t o  

I/ I n  a c c o r d a n c e  w i t h  4 C.F.R. 6 2 1 . 1 1  (19851, GSA h a s  
a g r e e d  t o  have  i t s  p r o t e s t s  c o n c e r n i n g  sales d e c i d e d  by our 
O f f i c e .  

- 
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compare t h e  b i d  p r i c e s  r e c e i v e d  w i t h  t h e  wor ld  p r i c e s  
c o n t a i n e d  i n  t h e  c u r r e n t  London Metals B u l l e t i n  (LMR) and 
t h e  l a t e s t  wor ld  p r i c e  p u b l i s h e d  i n  Metals Week ( M W ) .  I n  
a d d i t i o n ,  a s u r v e y  o f  t h e  i n d u s t r y  is conduc ted  t o  a s c e r t a i n  
c u r r e n t  m a r k e t  c o n d i t i o n s  as  w e l l  a s  a n t i c i p a t e d  f u t u r e  
t r e n d s ,  and t h e  impact o f  t h e  s a l e  o n  t h e  i n d u s t r y  is 
c o n s i d e r e d .  Under t h e  I F B ,  GSA s p e c i f i c a l l y  r e s e r v e s  t h e  
r i g h t  t o  reject  a n y  or a l l  b i d s  or t o  accept t h e  b i d s  f o r  
a n y  o n e  i t e m  or g r o u p  o f  i t e m s  d e t e r m i n e d  t o  be i n  t h e  
g o v e r n m e n t ' s  b e s t  i n t e r e s t s .  

Bids  were opened  o n  J u l y  11, 1985.  Bomar  s u b m i t t e d  a 
b i d  o f  $54.488 p e r  sho r t  t o n  u n i t  ( S T U )  f o r  2,453.904 STUS 
oE scheel i te  ( a n o t h e r  t y p e  o f  t u n g s t e n  o r e ) ,  and i ts  o f f e r e d  
p r i c e  f o r  s e v e n  i t e m s  o f  wolframite r anged  downward from 
$51.018 p e r  STU. Socomet's b i d  was f o r  6 ,500 STUs of 
w o l f r a m i t e  a t  $48.55 per  STU t o  be  t a k e n  from a n y  o f  1 3  lo t s  
l i s t ed  i n  d e s c e n d i n g  o r d e r  of p r e f e r e n c e .  Based on t h e  
p r i c e s  c o n t a i n e d  i n  t h e  LMB and MW, and d u e  t o  weak m a r k e t  
c o n d i t i o n s ,  GSA d e c i d e d  n o t  t o  accept  a n y  b i d s  f o r  t u n g s t e n  
below $51.018 p e r  STU. A c c o r d i n g l y ,  Bomar's b i d  f o r  
scheel i te  and i t s  b i d  f o r  w o l f r a m i t e  a t  a p r i c e  o f  $51.018 
p e r  STU were accepted. Socomet was n o t  awarded a n y  o f  t h e  
w o l f r a m i t e  f o r  which i t  b i d .  

Socomet c o n t e n d s  t h a t  i t  s h o u l d  have been  awarded 
a p p r o x i m a t e l y  3 , 0 0 0  STUs o f  wolframite  s i n c e  i t s  p r i c e  for 
those items was a c t u a l l y  s u p e r i o r  t o  Romar's i f  t h e  q u a l i t y  
o f  t h e  w o l f r a m i t e  is c o n s i d e r e d .  Socomet a r g u e s  t h a t  t h e  
q u a l i t y  d i f f e r e n t i a l  be tween t h e  w o l f r a m i t e  awarded Bomar 
and  t h e  l o t s  b id  by Socomet was greater  t h a n  t h e  p e r c e n t a g e  
p r i c e  d i f f e r e n t i a l  be tweeen  t h e  t w o  b i d s .  Socomet c o n t e n d s  
t h a t  GSA s h o u l d  have  c o n s i d e r e d  t h e  v a r y i n g  q u a l i t y  o f  t h e  
w o l f r a m i t e  i n  e s t a b l i s h i n g  t h e  b i d  p r i c e  i t  would a c c e p t  and 
t h a t  GSA f a i l e d  t o  t r e a t  a l l  b i d d e r s  f a i r l y  by n o t  t a k i n g  
t h i s  i n t o  a c c o u n t .  

I n  a d d i t i o n ,  Socomet n o t e s  t h a t  GSA h a s  p r e v i o u s l y  made 
a n  award a t  a r e l a t i v e  p r i c e  ( p r i c e / q u a l i t y )  almost i d e n t i -  
c a l  t o  t h a t  b i d  by Socomet. F i n a l l y ,  Socomet d i sag rees  w i t h  
G S A ' s  a s s e s s m e n t  o f  t h e  t u n g s t e n  m a r k e t  and G S A ' s  d e t e r m i n a -  
t i o n  t h a t  a n  award would not be i n  t h e  g o v e r n m e n t ' s  bes t  
i n t e r e s t  . 

O u r  O f f i c e  h a s  c o n s i s t e n t l y  h e l d  t h a t  t h e  d e t e r m i n a -  
t i o n  a s  to  w h e t h e r  a p r i c e  is r e a s o n a b l e ,  and t h e r e f o r e  
a c c e p t a b l e ,  is p r i m a r i l y  a b u s i n e s s  judgment  f o r  c o n t r a c t -  
i n g  o f f i c i a l s  r e q u i r i n g  t h e  e x e r c i s e  o f  b road  d i s c r e t i o n .  
S i n c e  judgment  is i n v o l v e d ,  d i f f e r e n t  c o n t r a c t i n g  o f f i ce r s  
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may be  expected t o  r e a c h  d i f f e r e n t  c o n c l u s i o n s  even  on  
s u b s t a n t i a l l y  s i m i l a r  f a c t s .  However, t h i s  O f f i c e  w i l l  n o t  
o b j e c t  to  t h e i r  f i n d i n g s  a b s e n t  a c lear  a b u s e  o f  d i s c r e t i o n .  
Metalsco, I n c . ,  B-201130, Dec. 30, 1980 ,  80-2 CPD ll 450; 
P h i l i p p  B r o t h e r s ,  D i v i s i o n  of E n g e l h a r d  M i n e r a l s  h Chemica l  
Core., B-197060, J u n e  1 2 ,  1980,  80-1 CPD 1 412. 

Under t h e  p r e s e n t  c i r c u m s t a n c e s ,  w e  see no  reason to  
q u e s t i o n  GSA's judgment  r e g a r d i n g  t h e  a c c e p t a b l e  b i d  p r i c e  
t h a t  was e s t a b l i s h e d .  GSA compared t h e  bid prices it  
r e c e i v e d  to  t h e  p r i c e s  c o n t a i n e d  i n  t h e  LMB and MW. A l s o ,  a 
m a r k e t  s u r v e y  showed t h a t  t h e  demand f o r  t u n g s t e n  was weak, 
and  GSA s ta tes  t h a t  i ts best b u s i n e s s  judgment  w a s  t h a t  t h i s  
s lump would r e v e r s e  i t s e l f  i n  t h e  n e a r  f u t u r e .  I n  t h i s  
r e s p e c t ,  GSA s ta tes  t h a t  t h e  unawarded items u n d e r  t h i s  I F B  
were l a t e r  sold t o  Socomet and Romar i n  J u l y  1985  a t  $54.525 
and $55.489 p e r  STU, r e s p e c t i v e l y .  

With respect t o  Socomet's a rgumen t  t h a t  q u a l i t y  s h o u l d  
b e  c o n s i d e r e d  i n  e s t a b l i s h i n g  a n  a c c e p t a b l e  b i d  p r i c e ,  GSA 
s ta tes  t h a t  c o m p a r a t i v e  q u a l i t y  w a s  c o n s i d e r e d  i n  d e t e r m i n -  
i n g  which p r i c e  was most a d v a n t a g e o u s  t o  t h e  government .  
However, GSA s t a t e s  t h a t  i ts  e x p e r i e n c e  is t h a t  t h e  
r e l a t i o n s h i p  be tween  p r i c e  and  q u a l i t y  is n o t  a s t r a i g h t  
l i n e  a s  a r g u e d  by Socomet. G S A  s t a t e s  t h a t  i n  i t s  judgment ,  
Socornet's p r i c e  was too l o w  and t h a t  a c c e p t a n c e  would have 
e x a c e r b a t e d  a d e c l i n i n g  m a r k e t .  u n d e r  t h e  IFR, G S A  r e s e r v e d  
t h e  r i g h t  t o  re jec t  a n y  or a l l  b i d s  o r  t o  a c c e p t  t h e  b i d  for  
a n y  one  item or g r o u p  o f  items a n d ,  a l t h o u g h  Socomet 
disagrees w i t h  t h e  price e s t a b l i s h e d  by GSA, w e  c a n n o t  
c o n c l u d e  t h a t  t h i s  d e c i s i o n  c o n s t i t u t e d  a c lear  a b u s e  of 
d i s c r e t i o n .  

The p r o t e s t  is d e n i e d .  

' Geneka l  Counse l  




